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Form No. (J) 2 

HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

IN THE COURT OF MUNSIFF NO. 1 

DHUBRI 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 1, Dhubri. 

Monday, the 04th day of November, 2019 

Title Suit No. 396 of 2015 

1. Jahanara 

2. Sahera Bhanu 

3. Sahanaz Khatun 

4. Saiful Islam 

5. Echahoque Ali 

6. Aminur Rahman 

7. Mazibar Rahman 

8. Abul Hosen Ahmed 

9. Nural Hoque 

10. Moinul Hoque 

11. Nilima Bibi 

12. Mamtaz Sarkar 

         ………….……Plaintiffs. 

 

        -Versus- 

 

1. Sahar Ali 

   ....…………Defendant. 

This suit/ case coming on for final hearing on 12.09.2019 in presence of  

 

Shri K. A. Prodhani and others…….…...…………….…...…Advocate/Pleader for Plaintiffs. 

Shri B. U. Ahmed and others..……..………………..….…Advocate/Pleader for Defendant. 

and having stood for consideration to this day, the Court delivered the following 

Judgement. 
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J U D G M E N T 

1. This is a suit for declaration, eviction, Khas possession and permanent 

injunction. 

Plaintiff’s Case 

2. The plaintiffs begin their averment by stating that the predecessors of 

plaintiff no. 1 to 6 namely Late Nurmamud Sk. and predecessors of plaintiff 

no. 7 to 12 namely Late Jasimuddin Sk. were two brothers who owned the 

Schedule A land. After the death of Nurmamud Sk. and Jasimuddin Sk. the 

Schedule A land was inherited by the plaintiffs by way of right of inheritance. 

Subsequently Schedule A land got recorded as dag no.226 and dag no.796. 

Dag no.226 land contains 3K-1L of land which is described as Schedule B in 

and dag no.796 contains 2K-10L of land which is more specifically mentioned 

in schedule C. The plaintiffs further avers that in the first week of February, 

2010 the defendant being the landless person had approached the plaintiffs 

with a request to give C schedule land to live thereon by constructing 

dwelling house. Accordingly the plaintiffs allowed the defendant to stay in 

the Schedule C land as permissive possessor with a condition to vacate the 

same as and when he is asked to do so by the plaintiffs. In the 2nd week of 

February, 2015 the plaintiffs requested the defendant to vacate the suit land 

as the same is required for their bonafide purpose. But defendant refused to 

vacate the same. Hence, the suit.  

Written statement of Defendant  

3. The defendant has challenged the maintainability of the suit on the ground of 

lack of cause of action, limitation, Law of estoppel, waiver and acquiescence, 

non-joinder of necessary parties, undervaluation etc. He has further pleaded 

that Nur Mohammad and Jasimuddin used to own some land of Schedule A 

and they executed a Pattani Nama of the suit land in favour of the defendant 

in the Bengali year 1373 (i.e 1966 A.D) as permanent tenant. The settled part 

presently came under Dag No.796(N) with area measuring 2K-10Lecha, 

recorded in the name of defendant under Rayati Khatian No.61. Since then 
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the defendant has been possessing therein by constructing residential house. 

Therefore the Schedule C land cannot devolve upon the plaintiffs after the 

death of Nur Mohammad and Jasimuddin. The defendant avers that he was 

neither a landless person nor he approached the plaintiffs to allow him to stay 

in Schedule C land as permissive possessor as he is possessing the said land 

since about 48 years. The defendant claims himself to be a lawful owner and 

possessor of the suit land and not a permissive possessor, so the question of 

vacating the suit land cannot arise. Accordingly, he has prayed for dismissal 

of the suit.  

Issues 

4. Upon the pleadings of the parties, the following issues were framed in this 

suit: 

(i) Whether the suit is maintainable in law and facts? 

(ii) Whether there is any cause of action for the suit? 

(iii) Whether the suit is bad for non-joinder of necessary parties? 

(iv) Whether the suit is barred by limitation? 

(v) Whether the plaintiffs have right, title and interest over the suit land? 

(vi) Whether the defendant is illegally possessing the suit land and liable to 

be evicted? 

(vii) Whether the plaintiff is entitled to the relief as prayed for? 

(viii) To what other reliefs(s) the parties are entitled to? 

Discussion, Decision and Reasons Thereof 

5. Plaintiff side adduced the evidence of six (6) witnesses viz. Aminur Rahman as 

PW-1, Jatin Barman as PW-2, PW-3 (expunged order dated. 17.04.2018), Md. 

Habibar Rahman as PW-4, Jahanur Rahman as PW-5(Official), Sahida Begum 

as PW-6(Official) and also exhibited few documents. 

6. The defendant side adduced the evidence of Sahar Ali as DW-1, Shubhas Ch. 

Adhikary as DW-2, Deldar Ali as DW-3 and also exhibited few documents.  

7. I have gone through the entire case record and the evidence adduced at the 

time of trial. I have heard the arguments and perused the written arguments 
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submitted by learned counsel for the Plaintiffs and Defendant. Now let me 

examine the evidence and other materials available on the case records to 

decide the case at hand. 

Issue No. (i): Whether the suit is maintainable in law and facts? 

8. I have gone through the plaint and found that it was filed in duplicate and 

pleadings are verified at the foot. The plaint has been filed within the 

territorial jurisdiction of this Court. However the learned Counsel for the 

defendant in his written argument submitted that the instant suit is not 

maintainable on the ground that plaintiff has stated in in para 6 of the plaint 

that “from the month of February 2010 by constructing dwelling house” but in 

para 7 the plaintiffs asked the defendant in the 2nd week of February 2015 to 

vacate the suit land but in para number 9 of the plaint the year 2010 and the 

1st week of February 2010 is not mentioned. Para 9 of the plaint deals with 

the cause of action wherein the plaintiff has stated that the cause of action 

arose on second week of February 2015 and every subsequent day there 

after within the jurisdiction of this Court. As per the plaintiffs, they requested 

the defendant to vacate the suit land in second week of February 2015 which 

was denied by the defendant. So according to me the plaintiffs have rightly 

stated in para number 9 of their plaint that cause of action arose on second 

week of February 2015. The cause of action never arose in the year 2010 

therefore there is no reason for the plaintiff to mention the year 2010 or first 

week of February 2010 in para 9 of their plaint. The suit cannot be held as 

not maintainable merely on the ground so stated by the defendant. Further I 

also opine that the suit is not undervalued, as the instant suit is a suit for 

declaration and consequential relief. The plaintiff in my opinion has the 

discretion to value the declaratory suit as per the provisions of the Court Fees 

Act. Hence, I am of the opinion that the suit is maintainable in law and facts.  

Accordingly issue no. (i) is decided in affirmative and in favour of the 

plaintiffs.  
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Issue No. (ii): Whether there is any cause of action for the suit? 

9.  The subject matter of the dispute between the parties is with respect to 

Schedule C land. According to the plaintiffs, they have inherited the said land 

from their predecessors and they have allowed the defendant to reside in the 

suit land as a permissive possessor. While the defendant claim himself to be a 

Tennant therein and states that he is a lawful owner and possessor of the suit 

land and not a permissive possessor. 

10. Hon’ble Supreme Court in A.B.C. Laminart (P) Ltd. v. A.P. Agencies, reported 

in (1989) 2 SCC 163 has held that:  

“12. A cause of action means every fact, which if traversed, it 

would be necessary for the plaintiff to prove in order to support 

his right to a judgment of the court. In other words, it is a 

bundle of facts which taken with the law applicable to them gives 

the plaintiff a right to relief against the defendant. It must 

include some act done by the defendant since in the absence of 

such an act no cause of action can possibly accrue. It is not 

limited to the actual infringement of the right sued on but 

includes all the material facts on which it is founded. It does not 

comprise evidence necessary to prove such facts, but every fact 

necessary for the plaintiff to prove to enable him to obtain a 

decree. Everything which if not proved would give the defendant 

a right to immediate judgment must be part of the cause of 

action. But it has no relation whatever to the defence which may 

be set up by the defendant nor does it depend upon the 

character of the relief prayed for by the plaintiff.” 

11. In the instant suit the plaintiffs have claimed right title and interest over the 

suit land and the denial by the defendant to vacate the said land has in my 

opinion given rise to cause of action in plaintiffs’ favour. Therefore the 

submission made by the learned Counsel for the defendant during the 
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arguments that there is no cause of action as plaintiffs have fail to mention 

about the events which took place in the year 2010 with respect to handing 

over permissive possession over the suit land to the defendant, is not tenable. 

Accordingly, I am of the opinion that there is cause of action in favour of the 

plaintiffs.  

Hence, issue no.(ii) is decided in affirmative and in favour of the plaintiffs.  

Issue No. (iii): Whether the suit is bad for non-joinder of necessary 

parties? 

12. The defendant in his written statement has a averred that the wife of 

deceased pattadars Nur Muhammad and Josim Uddin namely Salaha Bewa 

and Banga Bewa along with ASO Agomoni, DC Dhubri and State of Assam are 

necessary parties in the suit and as plaintiffs have failed to implead them as 

party in the suit therefore the suit is bad for non-joinder of necessary parties. 

The plaintiffs have filed this present suit claiming right, title and interest 

against the defendant alleging that defendant is illegally occupying the suit 

land and refusing to vacate the same. A necessary party is such party in 

whose absence no effective decree could be passed at all by the court. If a 

“necessary party” is not impleaded, the suit itself is liable to be dismissed. It 

is clear that plaintiffs have no claim against such persons, therefore the suit is 

not bad for non-joinder of necessary parties.  

Accordingly issue no.(iii) is decided in negative and in favour of the plaintiffs.  

Issue No. (iv): Whether the suit is barred by limitation? 

13. The defendant has nowhere mentioned the provisions of law under which the 

suit has been barred by limitation. The plaintiffs have instituted the instant 

suit praying for declaration and recovery of possession from the defendant on 

the basis of title. Therefore, the instance suit in my opinion shall be governed 

by article 65 of the Indian Limitation Act which prescribed the limitation of 12 

years from the time when the possession of defendant has become adverse 

to the plaintiffs. Record reveals that plaintiffs have approached the defendant 
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to vacate the suit land in second week of February 2015. Therefore the 

possession of defendant has become adverse to the plaintiff on second week 

of February 2015. As the plaintiffs have instituted the present suit on 20th 

August 2015, therefore I am of the opinion that the suit has been filed within 

the period of limitation prescribed by law.  

Accordingly issue no.(iv) is decided in negative and in favour of the plaintiffs. 

 

Issue No. (v): Whether the plaintiffs have right, title and interest 

over the suit land? 

Issue No. (vi): Whether the defendant is illegally possessing the suit 

land and liable to be evicted? 

14. A discussion on Issue No.(v) and Issue No.(vi) shall be focused on 

determining the actual owner of the suit land. As both plaintiffs and 

defendant claim themselves to be the lawful owner of the suit land, therefore 

I shall proceed to discuss the issues aforementioned, together for the sake of 

precision and brevity.  

15. The suit land has been described by the plaintiffs in Schedule C of the plaint. 

The suit land comprises of land measuring 2K-10L covered by dag no. 

128(old) 796(new), patta no. 174 and khatian no. 108. According to the 

plaintiffs Schedule C land is a part of Schedule A land, owned by Nurmamud 

Sk. and Jasimuddin Sk.  

16. The defendant in his written statement and DWs in their examination-in-chief 

on affidavit have also admitted that Nurmamud Sk. and Jasimuddin Sk. 

owned some portion of Schedule A land and they executed a Pattani Nama of 

the suit land in favour of the defendant. It is also not disputed that plaintiff 

are legal heirs of Nurmamud Sk. and Jasimuddin Sk. 

17. In order to prove the title of the plaintiffs over the suit land, PW-1 has 

submitted copy of Final Khatian No. 108 (Proved-in-original) which has been 

marked as Exhibit-1 and Exhibit-7. The names of Nurmamud Sk. and 

Jasimuddin Sk. has been recorded as possessors in Khatian No. 108. PW-1 

has also submitted the copy patta no. 174 (Proved-in-original) which is 
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marked as Exhibit-5. The names of Nurmamud Sk. and Jasimuddin Sk. have 

been recorded as pattadars therein. It is also seen that patta no. 174 

comprises of five numbers of dags including the suit dag i.e. Dag no. 796. 

Patta being a document conferring title therefore, unless otherwise proved, 

plaintiffs being the legal heirs of Nurmamud Sk and Jasimuddin Sk. shall 

inherit and acquire the suit land after the death of the said predecessors.  

18. Per Contra the Learned Counsel for the defendant has submitted that PW-1 

has admitted in his cross-examination that Nurmamud gave the suit land to 

the defendant with the consent of the plaintiffs. Defendant has deposed 

during his evidence as CW-1 and DW-1 that he has purchased the suit land 

from the plaintiff by executing Exhibit-A which is a Ghorual Dalil or Pattani 

Nama. DW-1 has also submitted Revenue Receipts marked as Exhibit-C & D 

and copies of Chitha marked as Exhibit-F & H and Apotti List marked as 

Exhibit-G. On perusal of Exhibit F it is seen that the name of defendant was 

recorded as tenant but subsequently his name was stricken out. Exhibit-H is a 

photocopy of Chitha. DW-1 has neither submitted the original of the same nor 

proved it in original. Exhibit 8 it is a photocopy of a document and it being 

secondary evidence is not admitted as evidence as per Section 64 read with 

section 65 of Indian Evidence Act. The other documents exhibited by DW-1 

are not documents of title and as such they do not confer any right of 

ownership upon the defendant. 

19. The defendant claims himself to be the permanent tenant of the suit land on 

the strength of the Pattani Nama marked as Exhibit-A executed by the 

plaintiffs. DW-1 has deposed during his cross-examination that he has 

purchased the suit land from the plaintiff. Even PW-1 during his cross-

examination has deposed that Nur Mamud has given the suit land to the 

defendant, but no documents was prepared at the time when possession over 

the suit land was given to the defendant. 

20. Defendant, in order to claim the status of a permanent tenant or occupancy 

tenant having permanent heritable and transferable right to use an occupancy 

in the land of his holding, must prove that he has continuously held the land 
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as tenant for a period of not less than 3 years. {Section 5 (1) of Assam 

(Temporarily Settled Areas) Tenancy Act.} If the defendant as a tenant, 

claims to have acquired ownership right over the suit land then he must 

acquire the same by resorting to section 23 of Assam (Temporarily Settled 

Areas) Tenancy Act. Section 23 (1) of the Assam (Temporarily Settled Areas) 

Tenancy Act provides that: Any occupancy tenant personally cultivating the 

land of his tendency, desirous of acquiring the ownership rights of his 

landlord may at any time make an application in writing to the Deputy 

Commissioner and on such application being made and compensation as 

provided in Section 25 is determined and paid by the occupancy tenant, the 

Deputy Commissioner shall declare the said occupancy tenant to have 

acquired the ownership rights free from all encumbrances. There is nothing 

on record to show that defendant has followed the procedure laid down under 

section 23 of the Assam (Temporarily Settled Areas) Tenancy Act. But DW-1 

has merely deposed that he was settled as permanent tenant by executing 

Exhibit-A. But there is nothing on record to show that defendant has been 

paying rent for the said land to the plaintiffs which is liable to under section 2 

(17) of the Assam (Temporarily Settled Areas) Tenancy Act. Thus, I am of the 

opinion that defendant cannot acquire the right of a permanent tenant or 

occupancy tenancy having permanent heritable and transferable right to use 

an occupancy in the land of his holding, on the strength of a mere Pattan 

Nama. Even if Pattan Nama is considered for the sake of discussion then also 

an immovable property sold or transferred by way of a Pattan Nama cannot 

confer a valid title unless the same is done by way of a registered instrument. 

As per section 54 of The Transfer of Property Act, 1882, that transfer in the 

case of tangible immovable property of the value of 100 rupees and upwards, 

or in case of a reversion or other intangible thing, can be made only by a 

registered instrument. 

21. Thus, on the basis of the above discussion I am of the opinion that plaintiffs 

have right, title and interest over the suit land while the defendant is 

possessing the suit land without and liable to be evicted.  
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Accordingly, Issue No. (v) and (vi) are decided in affirmative and in favour of 

the plaintiffs. 

Issue No. (vii): Whether the plaintiff is entitled to the relief as 

prayed for? 

22. In foregoing discussion it is seen that plaintiffs could furnish the patta of 

Schedule A land which has been recorded in the name of their predecessors-

in-interest. It has also been established that defendant has not acquired any 

tenancy rights over the suit land. Therefore, I am of the opinion that plaintiffs 

are entitled to the reliefs/decree as prayed for. 

Accordingly, Issue No. (vii) is decided in affirmative and in favour of the 

plaintiffs.  

Issue No. (viii): To what other reliefs(s) the parties are entitled to? 

23. As plaintiffs have been able to successfully prove their case, therefore the 

plaintiffs are entitled to the following decree. It is decreed that: 

i. Plaintiffs have right, title and interest over the suit land i.e. Schedule C 

land.  

ii. Defendant is a permissive possessor and therefore he is liable to be 

evicted therefrom by delivering khas possession to the plaintiffs. 

iii. The defendant is permanently restrained from entering into the suit land 

and disturb the peaceful possession of the plaintiffs over the suit land. 

Accordingly, Issue No. (viii) is decided in affirmative and in favour of the 

plaintiffs. 

 

 

ORDER 

24. In view of the above discussions and the decisions reached in the foregoing 

issues, the plaintiffs are entitled to the following decree and reliefs as prayed 

for: 

i. Plaintiffs have right, title and interest over the suit land i.e. Schedule C 

land.  



Page 11 of 13 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No.1, Dhubri 

ii. Defendant is a permissive possessor and therefore he is liable to be 

evicted therefrom by delivering khas possession to the plaintiffs. 

iii. The defendant is permanently restrained from entering into the suit land 

and disturb the peaceful possession of the plaintiffs over the suit land. 

25. Accordingly, the suit is decreed on contest without cost.  

26. Prepare the decree accordingly within 15 (fifteen) days.  

27. Given under my hand and seal on this 04th day of November, 2019 at 

Dhubri. 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 

Dhubri 
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A P P E N D I X 

 

Plaintiff’s witness: - 

1. PW-1: Shri  Aminur Rahman 

2. PW-2: Shri  Jatin Barman 

3. PW-3: Shri Isop Ali (Expunged) 

4. PW-4: Shri Md. Habibar Rahman    

5. PW-5: Shri Jahanur Rahman (Official) 

6. PW-6: Smti Sahida Begum (Official) 

Plaintiff’s Exhibits: - 

1. Exhibit-1: Final Khatian (P.I.O) 

2. Exhibit-2: Certified Copy of Mul Jamabandi 

3. Exhibit-3: Certified Copy of Draft Chitha 

4. Exhibit-4: Kacha Patta (P.I.O) 

5. Exhibit-5: Periodic Khiraj Patta (P.I.O) 

6. Exhibit-6: Land Revenue Receipt (P.I.O) 

7. Exhibit-7: Final Khatian  

Court's witness: - 

1. CW-1: Shri Sahar Ali 

Court's Exhibits:- 

 NIL 

Defendant’s witness: - 

1. DW-1: Shri Sahar Ali 

2. DW-2: Shri Shubhas Ch. Adhikary  

3. DW-3: Shri Deldar Ali 

Defendant’s Exhibits:- 

1. Exhibit-A: Pattani Nama 

2. Exhibit-B: Khatian No.61 

3. Exhibit-C: Rent Revenue 
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4. Exhibit-D: Land Revenue Receipt 

5. Exhibit-E: Sale Deed no. 11763 

6. Exhibit-F: Certified copy of Draft chitha 

7. Exhibit-G: Certified copy of Apotti list 

8. Exhibit-H: Copy of chittah of surveyed village 

9. Exhibit-I: Certified copy of voter list. 

10. Exhibit-J: Certified copy of voter list. 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 
Dhubri 

 
 

 


